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ERISA FIDUCIARY 
COMPLIANCE & LEGAL 

OBLIGATIONS
• Transparency in Coverage (TiC) Rules
• No ‘Gag’ Attestations
• RxDC Reporting
• MHPAEA NQTL Analyses
• Compensation Disclosures & Vendor Oversight
• ERISA Litigation Trends



ERISA HEALTH & WELFARE “FIDUCIARIES”

Health & Welfare Plan 
“Fiduciaries”

ØWho are ERISA H&W 
Plan “fiduciaries”?

ØWhat must they do?

ØWhat your clients and 
YOU need to know about 
ERISA “fiduciary duties”?



WHO IS AN ERISA H&W PLAN 
“FIDUCIARY”?

Ø “Discretionary” authority to control or manage operation & 
administration of a benefit plan and its assets (function & not title driven)

ØEmployer/plan-sponsors – especially if self-funded plan (often 
TPA, ASO or consultant due to plan’s “fiduciary” designation)

Ø Insurers – if fully insured plan

ØPlan vendors such as brokers/agents?



WHAT MUST AN ERISA H&W
PLAN “FIDUCIARY” DO?

ØAct only in the interests of plan participants & 
beneficiaries (i.e., duty of loyalty w/   conflicts-of-interest)

ØPerform plan duties prudently (i.e., duty of care w/   
negligence), which includes:

ØFollowing plan documents (unless inconsistent with ERISA)
ØPaying only reasonable plan expenses
ØDiversifying plan investments



ERISA’S H&W PLAN “NEW” 
LEGAL REQUIREMENTS

ØExpanding “new” legal requirements – 
Ø2021 CAA Division BB (Title I §§101-118 re: surprise medical 

billing & transparency
ØTransparency in Coverage (TiC) Rules (price transparency)

ØNo Surprises Act
ØNo ‘Gag’ Attestations
ØRxDC Reporting
ØCompensation Disclosures & Vendor Oversight
ØMHPAEA NQTL Analyses



Transparency in Coverage (TiC) Rules
ØWhy TiC? (Price transparency to permit comparison shopping)
ØTiC Rules – two basic requirements

ØPublic Posting of in-network rates & out-of-network allowed amounts (in 
MRFs)

Ø Internet self-service tool designed to provide:
ØIndividualized OoP cost estimates for covered items or services including

ØCost-sharing liability prior to receiving item or service
ØLike an EOB w/ actual rates & real-time deductibles/OoP maximums figured in

Ø2023 plan years - tool requirements apply to 500 items/services
Ø2024 plan years - tool requirements apply to all items/services/Rx’s/DME’s



TiC Rules (Cont’d)
ØEmployers with self-insured plans must ensure

ØThat they &/or their TPAs/ASOs comply with TiC Rules
ØFailure to do so

ØIncurs $100/day penalties
ØLikely breaches duties of ERISA plan fiduciaries

ØEmployers with fully insured plans should contract w/ 
their insurers to require insurers to comply w/ TiC Rules
ØBrokers/agents may need to advise employers re: this



“NO SURPRISES ACT” (NSA) (OVERVIEW ONLY)

ØMany NSA provisions under legal challenge re: IDR process
ØToday, NSA overview only as NSA’s provisions too involved for more

ØBut feel free to speak w/ me one-on-one re: NSA

ØNSA protects from “surprise” billings 
(1) From OoN providers of emergency care in In-Network facilities

ØLawsuits re: OoN provider pay governed by a formula applied in IDR process
(2) From any provider (in non-emergencies) w/out 1st providing good faith 
cost estimate of items/services involved in the anticipated care

ØNSA requires pricing “transparency” (to avoid “surprises”)
ØRapid-fire regs/guidance due to overlapping laws and implementation



NO ‘GAG’ ATTESTATIONS
ØWere due 12/31/2023 (timely complied?) & annually afterwards
ØCAA 2021 outlawed “gag” clauses restricting

(1) Disclosure of provider-specific rates/costs & quality of care info
(2) E-access to de-identified claims & encounter info/data (consistent w/ 
HIPAA privacy regs)
(3) Sharing (1) or (2) or directing (1)/(2) be shared w/ a business associate 
(consistent w/ HIPAA privacy regs)

ØBut “reasonable” restrictions on public disclosure of some 
info/data not prohibited
ØRecall: TiC Rules require public disclosure of provider rates, etc.



NO ‘GAG’ ATTESTATIONS (Cont’d)
Ø No “Gag” attestations apply to fully insured & self-insured group health plans (GHP)

ØEmployers/plans & Insurers must file
ØFully insured plans may rely on insurers’ attestation
ØSelf-insured plans may delegate to TPA/ASO/PBM or another to file 

attestations, but must contract in writing for such others to file
ØFailure to timely file – subject to $100/day penalties

ØGHP = major medical, prescription drug & pharm benefit plans
ØIncludes non-gov’tal plans, church plans, ACA g-fathered & g-mothered plans
ØPolicies sold on or off of the ACA exchanges
ØDoes not include STLDI, ACA-excepted benefits/policies, workers comp, etc.
ØFor now, does not include retiree-only plans, HRAs, FSAs, 

Medicare/Medicaid plans, CHIP



NO ‘GAG’ ATTESTATIONS (Cont’d)
ØNo “Gag” Attestations are critical to “transparency”
Ø “Transparency” is a major federal gov’t target for enforcement
ØEmployers/plans encouraged to report violations to CMS &/or 

DOL re: non-compliant plans or policies imposing “gag” clauses
ØDon’t be deceived: Prohibited “Gag” clauses are often cloaked 

with differing names, e.g. – 
Ø “Confidentiality” clause
Ø “Proprietary” information clause
Ø “Non-disclosure” agreement 



PRESCRIPTION DRUG & DATA
COLLECTION (RxDC) REPORTING

ØCAA 2021 requires plans to collect Rx drug & total healthcare 
spending data and to report same to CMS

ØFor 2023, RxDC reporting is due by 6/1/2024
Ø Insurers of individual health policies/GHPs must report, including

ØERISA fully insured/self-insured plans
ØState/local gov’t plans, church plans & FEHB plans
ØACA g-fathered/g-mothered plans

ØBut, not including HRAs (account-based plans), ACA-excepted 
benefits, STDLI, Medicare/Medicaid plans, retiree-only, or CHIP 



RxDC REPORTING (Cont’d)
ØWhat RxDC info must be reported? Generally, e.g., the following – 

ØSpending on prescription Rx drugs and health care services
ØPrescription Rx drugs that account for the most spending
ØDrugs that are prescribed most frequently
ØPrescription drug rebates from drug manufacturers
ØPremiums and cost-sharing that patients pay
ØRx drug rebates

ØPurpose of RxDC reporting is to identify drivers of increases in Rx 
drug pricing & healthcare spending, to understand impact of Rx 
drug rebates on premiums/OoP costs & to promote “transparency”



RxDC REPORTING (Cont’d)
ØWho must do RxDC reporting?

ØSelf-insured plans must report but may, by written contract, 
delegate to TPAs, ASOs, PBMs, or other third-party vendors to 
function as their “reporting entities” 

ØFully insured plans rely on insurers to report (since insurers must 
report) but should double-check that their insurers do report
ØBrokers/agents: Confirm plan policies’ responsibility for reporting

ØDifferent vendors may report differing plan components 
(e.g. Rx drugs & healthcare spending), but CMS 
discourages multi-vendor reporting of same-data sets



COMPENSATION DISCLOSURES
& VENDOR OVERSIGHT

ØCAA 2021 expanded ERISA’s previous 401k retirement 
compensation disclosure requirements to include H&W plans

ØERISA H&W plan fiduciaries can be held liable for breach of 
fiduciary duty for not ensuring prudent spending
ØPart of prudent spending in a H&W plan includes knowing the 

compensation paid to insurers & their broker/agents/consultants 
ØOut of prudence, ERISA H&W plan fiduciaries must ask: 

ØBroker/agent/consultants/vendors to fully disclose compensation
ØNot just premium quotes, but commissions & any other compensation

ØWhether comparable coverage options exist & each option’s cost



COMP DISCLOSURES, VENDOR
OVERSIGHT & LITIGATION TRENDS

ØERISA H&W plan fiduciary duties must prudently exercise 
oversight of plan vendors’ business practices
ØThis could lead to “prying” questions being asked – be prepared!

Ø Litigation is mounting against ERISA H&W plan fiduciaries for 
violations of duty of care (i.e, imprudence)

ØHERE’S a brief history of ERISA retirement plan fiduciary litigation
ØA similar litigation trend could occur to ERISA H&W plan fiduciaries
ØSo, H&W plan fiduciaries will have no choice but to oversee plan vendors



THE MHPAEA (OVERVIEW ONLY)

ØWhat does the MHPAEA do?
ØRequires health policies/plans to provide “parity” between 

mental health (MH) & substance use disorder (SUD) benefits 
with all other covered medical/surgical (M/S) benefits

Ø“Parity” includes quantitative & non-quantitative treatment 
limitations
ØQuantitative treatment limitations (QTLs) include financial & treatment 

limitations such as copays/coinsurance, visit limits, day limits, etc.
ØNonquantitative treatment limitations (NQTLs) include preauthorization 

requirements, network sufficiency & medical management standards



THE MHPAEA (Cont’d)
ØCAA 2021 & implementing rules create more formal “parity” 

analyses & impose reporting requirements, including
ØA formal (complicated) comparative analysis showing the processes, 

strategies, evidentiary standards and other factors used to apply NQTLs 
to MH/SUD benefits that are comparable to, and applied no more 
stringently than, those same factors applied to NQTLs to M/S benefits

ØERISA H&W plan fiduciaries must ensure these NQTL 
comparative analyses are conducted & reported 
ØFailure to do so exposes plan fiduciaries to breach of fiduciary duty claims

ØDOL’s proposed enforcement rules re: H&W plan’s NQTL 
analyses  



LITIGATION TRENDS & IMPACT
ØERISA-governed H&W plan fiduciaries must now ensure their 

plans (or plan-purchased insurance policies) provide: 
ØTransparency in coverage (TiC) – including price transparency
ØDo not permit “surprise” billings
ØForbid “gag” clauses & annually attest they are not used
ØAnnually report on RxDCs
ØDisclose vendors’ compensation & exercise vendor oversight
ØComply with the MHPAEA’s QLT & NQLT comparative analyses & 

disclose same
ØFORECAST: Litigation vs. retirement plan fiduciaries will bring 

similar litigation vs. H&W plan fiduciaries (impacting plan vendors)




